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Docket, No. 101526 


GOLDEN STATE THEATRE AND REALTY 
CORPORATION, a California Corporation, 
Petitioner, 
v. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


Docket Entries 
1940 

Feb. 21—Petition received and filed. Taxpayer no- 
tified. (Fee paid). 

Feb. 21—Copy of petition served on General Coun- 
sel. 

Feb. 21—Request for circuit hearing in San Fran- 
cisco, Calif., filed by taxpayer. 2/21/40 
copy served. 

Mar. 26—Answer filed by General Counsel. 

Mar. 29—Copy of answer served on taxpayer. San 
Francisco, Calif., Calendar. 
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1940 

Aug. 13—Hearing set Oct. 7, 1940. 

Oct. 15—Hearing had before Mr. Sternhagen on 
merits. Submitted. Stipulation of faets 
and appearance of Lionel B. Benas, Esq., 
filed. Petitioner’s brief due 11/14/40; 
Respondent's 12/14/40; Reply 1/3/41. 

Nov. 12—Transeript of hearing of Oct. 15, 1940, 
filed. 

Nov. 13—Brief filed by taxpayer. 11/14/40 copy 
served on General Counsel. 

Nov. 28—Motion for extension to Jan. 14, 1941 to 
file brief filed by General Counsel. 
11/28/40 granted. 


1941 

Jan. 14-—-Reply brief filed by General Counsel. 

Feb. 3—Reply brief filed by taxpayer. 2/3/41 
copy served on General Counsel. 

Mar. 28—Memorandum opinion rendered, Stern- 
hagen, Div. 10. Decision will be entered 
for the respondent. 

Mar. 28—Decision entered, Sternhagen, Div. 10. 

Apr. 28—Motion for consideration and review by 
entire Board and in the alternative that 
a rehearing be granted to the petitioner, 
filed by taxpayer. 

Apr, 29—Order denying review by the Fill Board 
and insofar as the motion for reconsidera- 
tion and rehearing is referred to Division 
#10 for action, entered. [1*] 


*Page numbering appearing at foot of page of original certified 
Transcript of Record. 
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1941 
May 38—Order denying Board review, entered. 
July 16—Petition for review by United States Cir- 
cuit Court of Appeals, Ninth Cireuit, with 


assignments of error filed by taxpayer. 
July 16—Proof of service filed by taxpayer. 
Aug. 4—Praecipe for transcript filed by taxpayer 
—proot of service thereon. 
Aug. 4—Proof of service filed by taxpayer. [2] 


ee 


United States Board of Tax Appeals 
Docket No. 101526 


GOLDEN STATE THEATRE & REALTY COR- 
PORATION, a California corporation, 
Petitioner, 
V. 


GUY T. HELVERING, COMMISSIONER OF 
INTERNAL REVENUE, 
Respondent. 


Pei TTON 


The above named petitioner hereby petitions for 
a redetermination of the deficiency set forth by the 
Commissioner of Internal Revenue in his notice of 
deficiency, San Francisco Division, IRA :90-D DCE, 
dated December 5, 1939, and as a basis of its pro- 
ceeding alleges as follows: 

1. The petitioner is a corporation organized and 
existing under and by virtue of the laws of the 
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State of California and having tts offiee and prin- 
eipal place of business at No. 25 Taylor Street, at 
the City and County of San Franeiseo in said state. 
The return for the period here mvolved was filed 
with the Collector for the I*irst Distriet of Cali- 
fornia. 

2. The notice of deficiency (a copy of which is 
attached and marked Exhibit A) was mailed to the 
petitioner [3] on December 5, 1939. 

3. The taxes in controversy are income and un- 
distributed profits taxes for the calendar year 1936 
and the amount in question is the sum of $13,277.09, 
being a portion of a total asserted deficiency in the 
sum of $15,562.51. 

4. The determination of taxes set forth in the 
notice of deficiency is based upon the following 
errors: 

(a) The determination that there was received 
from San Francisco Wigwam Theatre Co., a Cali- 
fornia corporation and a wholly owned and fully 
controlled subsidiary of Golden State Theatre & 
Realty Corporation, hkewise a California corpo- 
ration, petitioner herein, 4397 shares of the capital 
stock of said petitioner and that said alleged re- 
celpt is taxable to petitioner as a dividend under 
the provisions of Section 115 (a) and (j) of the 
Revenue Act of 19386. 

(b) The determination that said 4397 shares of 
petitioner’s capital stock were of a value to peti- 
tioner, at the date of said alleged receipt, of $65,- 
295.49. 
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(ec) The determination that said 4397 shares of 
petitioner’s capital stock was not Treasury stock of 
petitioner while in the hands of San Francisco 
Wigwam ‘Theatre Co., a wholly owned and fully 
controlled subsidiary. 

D. The facts upon which petitioner relies as a 
basis of this proceeding are as follows: [4] 

(a) On July 8, 1931, petitioner herein, Golden 
State Theatre & Realty Corporation, owned and 
held of record all of the issued and outstanding 
capital stock of San Francisco Wigwam Theatre 
Co. and ever since said date has been and now is 
the owner and record holder thereof. During the 
period of time commencing on July 8, 1931 and con- 
tinuing through October 2, 1931, San Francisco 
Wigwam Theatre Co. acquired 4397 shares of the 
eapital stock of petitioner, the parent corporation 
which stock was purchased by San Francisco Wig- 
wam Theatre Co. for cash from persons other than 
petitioner. 

(b) From the time of its acquisition by said 
san Francisco Wigwam Theatre Co., said 4397 
shares of stock, and all of it, was ‘Treasury stock of 
said Golden State Theatre & Realty Corporation 
and had no value to petitioner during any of said 
period and was not an asset of any value to peti- 
tioner since the date hereinabove mentioned, or 
during any of said period. 

Wherefore, petitioner prays that this Board imay 
hear the proceeding and determine that there was 
no dividend from San Francisco Wigwam Theatre 
Co. to petitioner and that the capital stock of peti- 
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tioner held by San Francisco Wigwam Theatre Co. 
was at all times since July 8, 1931, Treasury stoek 
of petitioner and of no value to it; and for such 
other and further relief as may be meet and proper 
in the [5] premises. 
L. S. HAMM 
B. E. KRAGEN 
ADRIAN A. KRAGEN 
Counsel for Petitioner 
713 Loew’s Warfield Building 
San Francisco, California. 


State of California 
City and County of San Franciseo.—ss. 


EK. H. Emmick, being duly sworn, says that he is 
an officer, to-wit, the president, of petitioner and 
that he is duly authorized to verify the foregoing 
petition; that he has read said petition and is famil- 
iar with the statements contained therein, and that 
the statements contained therein are true, except 
those stated to be upon information and _ belief, 
and that those be believes to be true. 

KEK. H. EMMICK 


Subseribed and sworn to before me this 15th day 
of February, 1940. 
(Seal) RUTEL H. COSGROVE 
Notary Public In and for the City and County of 
San Francisco, State of California. 
fRor Mx ‘‘A”’ See Ex. ‘‘A’’ Attached Siam 
of Faets. | 


[Endorsed]: U. S. B. T. A. Filed Feb. 21, 1940. 
[6] 
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ANSWER 

Comes now the Commissioner of Internal Reve- 
nue, respondent above named, by his attorney, J. 
P. Wenchel, Chief Counsel, Bureau of Internal 
Revenue, and for answer to the petition filed by 
the above-named petitioner admits and denies as 
follows: 

1. Admits the allegations contained in para- 
eraph 1 of the petition. 

2. Admits that the notice of deficiency was 
mailed to the petitioner on December 5, 1939; de- 
nies that a complete copy of the notice of deficiency 
is attached to the petition as alleged in paragraph 
2 of the petition. 

3. Admits that the taxes in controversy are in- 
come taxes for the calendar year 1936; denies the 
remaining allegations contained in paragraph 3 of 
the petition. 

4 (a) to (ec), inclusive. Denies that the determi- 
nation [7] of tax set forth in the notice of deficiency 
is based upon errors as alleged in paragraph 4 and 
subparagraphs (a) to (ec) thereunder of the peti- 
tion. 

d(a). Admits that the petitioner owns all the 
issued and outstanding capital stock of San Fyan- 
cisco Wigwam Theatre Co., and that during the 
period of time commencing July 8, 1931, and contin- 
uing through October 2, 1981, said San Francisco 
Wigwam Theatre Co. acquired 4,397 shares of capi- 
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tal stock of petitioner; for lack of information, and 
for other reasons, denies the remaining allega- 
tions contained im subparagraph (a) of paragraph 
9 of the petition. 

(b). Denies the allegations contained in sub- 
paragraph (b) of paragraph 5 of the petition. 

6. Denies generally and speeifically each and 
every allegation in the petition not hereinbefore ad- 
mitted, qualified or demied. 


Wherefore, it 1s prayed that the Commissioner’s 
determination be approved and the petitioner’s 
appeal denied. 

(Signed ) J. P. WENCHEL 

TMM 
Chief Counsel, Bureau of Inter- 
nal Revenue. 

Of Counsel: 

ALVA C. BAIRD 
Too. MATER, 
ARTHUR L. MURRAY, 
Special Attorneys, 
Bureau of Internal Revenue. 
ALM :sob 3/18/40 


| Endorsed]: U. 8S. B. T. A. Piled Mar. 26, 193m) 
[8] 
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Lional B. Benas, Esq., for the petitioner. 
Arthur L. Murray, Esq., for the respondent. 


MEMORANDUM OPINION 


Sternhagen: The Commissioner determined a de- 
ficiency of $15,562.51 in petitioner’s income tax for 
1936. ‘The facts are found as stipulated. 

Petitioner is a California corporation doing busi- 
ness in San Francisco. In the taxable year it owned 
all of the shares of San Francisco Wigwam Theatre 
Co. As a result of purchases made in 1931, the Wig- 
wam corpora- [9] tion acquired 5,030 shares of pe- 
titioner’s stock. Of these, 633 shares were trans- 
ferred in that year to Bolton. The remaining 4,397 
shares were held by the Wigwam corporation until 
1936 and then transferred to petitioner purusuant 
to a resolution of the Wigwam directors. The trans- 
fer was regarded by the directors as a ‘‘donation,”’ 
and was charged by the Wigwam corporation to 
earned surplus. The value of the 4,397 shares when 
transferred in 1936 was $65,295.45. 

The Commissioner held that this amount was 
taxable to petitioner as a dividend under Revenue 
Act of 1936, section 115 (a) and (j). The petitioner 
contests this and constructs its argument upon the 
unity of the two corporations in view of the peti- 
tioner’s complete ownership of the Wigwam shares. 
It treats the 4,397 shares owned by Wigwam as if 
they were treasury stock of petitioner and, under 
the California Civil Code, section 342, not to be 
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regarded as outstanding or as an asset available 
for dividends. This conception of unity of the two 
eorporations is not now permissible, since Con- 
eress, by discontinuing the recognition of consoli- 
dated returns, has required the treatment of separ- 
ate corporations separately, irrespective of affilia- 
tion. This is sufficient to overcome any possible reas- 
oning to be derived from Southern Pacifie Co. v, 
Lowe, 247 U. 8. 330, and Gulf Oil Corporation v. 
Lewellyn, 248 U. 8S. 71, upon which petitioner 
heavily rehes. Irrespective of whether the petition- 
er’s shares when owned by the Wigwam corpora- 
tion could be regarded for purposes of California 
law as treasury stock, this would be irrelevant, to 
the application of the Federal revenue. 

For the purpose of the present decision it is 
enough that this was a distribution by the Wigwam 
corporation to petitioner, its shareholder, which, 
so far as the record shows, was within the statutory 
definition of dividend, the value of which 1s not dis- 
puted. 


Enter: 
Decision will be entered for the respondent. 


Entered Mar. 28, 1941. [10] 


vs. Comm’r of Int. Revenue 1] 
United States Board of Tax Appeals 
Washington 


Doeket No. 101526 


GOLDEN STATE THEATRE & REALTY COR- 
PORATION, 
Petitioner. 
V. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


DECISION 


In accordance with the Board’s Memorandum 
Opinion, entered March 28, 1941, it is 

Ordered and decided that there is a deficiency of 
$15,562.51 in income tax for 1936. 


Enter: 
(Seal) (S) J. M. STERNHAGEN 
Member [11] 


[Title of Board and Cause. ] 


ORDER DENYING REVIEW BY THE BOARD 


On April 28, 1941, petitioner filed a motion in re- 
spect of the Memorandum Opinion of Division No. 
10 (Sternhagen) entered March 28, 1941, asking 
for reconsideration; review by the entire Board; 
and in the alternative for a rehearing. The motion 
insofar as it asks for review by the entire Board 
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has been given eareful consideration and it is not 
believed that it should be granted. Accordingly, 
the motion for review by the entire Board is hereby 
denied. 

The motion insofar as it asks for reconsideration 
and a rehearing is referred to Division No. 10 
(Sternhagen) for action. 

(Seal) (Signed) C. Rk. ARUNDELL, 

Chairman. 

April 29, 1941. [12] 


[Title of Board and Cause. ] 


ORDER DENYING RECONSIDERATION 


The motion filed by the petitioner on April 28, 
1941, for reconsideration 1s denied. 
(Seal) (Signed) J. M. STERNHAGEN, 
Member. 
May 3, 1941. [13] 


[Title of Board and Cause. ] 


PETITION FOR REVIEW BY THE UNE 
STATES CIRCUIT COURT OF APPEALS 
FOR THE NINTH CIRCUIT 

To the Honorable, the Judges of the United States 
Circuit Court of Appeals for the Ninth Cir- 
cuit: 

Golden State Theatre & Realty Corporation, pe- 
titioner herein, herewith files this, its petition for 
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review by the United States Circuit Court of Ap- 
peals for the Ninth Cireuit, of a decision of the 
United States Board of Tax Appeals entered on 
March 28, 1941, finding a deficieney in income tax 
in the amount of $15,062.51, payable by petitioner 
for the year 1936, together with an order denying 
review of said decision by the entire Board, made 
on April 29, 1941 and an order denying reconsidera- 
tion thereof made on May 3rd, 1941, and respect- 
fully shows :— [14] 
ib 

Petitioner is a corporation organized and existing 
under the laws of the State of California and hav- 
ing its principal office and place of business at No. 
995 Market Street, at the City and County of San 
Francisco, in said State. The return of income tax 
in respect of which the aforementioned liability 
arose was filed by petitioner with the Collector of 
Internal Revenue for the First District of Cali- 
fornia, which is located within the judicial circuit 
of the United States Circuit Court of Appeals for 
the Ninth Circuit. 


a. 

The respondent determined an income tax defi- 
clency against petitioner for the taxable year ended 
December ak 1936, from which assessment peti- 
tioner appealed to the United States Board of Tax 
Appeals, seeking a redetermination thereof and as- 
serting error. The decision of the United States 
Board of Tax Appeals sustained the respondent and 
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rs 


said deeision was entered by said Board on March 
28, 1941. Petitioner filed a motion for review by 
the entire Board, which was denied on April 29, 
1941, and filed a motion for reconsideration, whieh 
was demed on May 3, 1941. 


Aghah, 

Petitioner has been engaged in the theatre busi- 
ness in the City and County of San Francisco and 
elsewhere in the State of California, for approxi- 
mately fifteen vears last [15] past and immediately 
preceding the year 1936. San Ifrancisco Wigwam 
Theatre Co. is also a California corporation with 
its principal place of business at San Ifrancisco, 
California. Both of these corporations were in 
existence during all of the times herein referred to. 
In the year 1951 and continuously up to and inelud- 
ing the present time, petitioner owned all of the 
issued and outstanding capital stock of San Fran- 
cisco Wigwam Theatre Co., and during said period 
of time San I'rancisco Wigwam ‘Theatre Co. was 
and ig a wholly owned and controlled subsidiary of 
petitioner. 

During the vear 1931, said San Francisco Wig- 
wam Theatre Co. acquired by purchase from out- 
side parties 4397 shares of the capital stock of peti- 
tioner. Certifieates evidencing these shares were 
issued to and in the name of said San Francisco 
Wigwam Theatre Co. and so stood of record, con- 
tinuously, until December 15, 1936. On May 12, 
1936, the Board of Directors of San I*franciseo Wig- 
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wam Theatre Co. by resolution authorized the trans- 
fer of said 4397 shares by the subsidiary to the 
parent, petitioner herein, and on December 15, 1936, 
the transfer was made and new certificates evidenc- 
ing said shares were issued in the name of peti- 
tioner. 

The value of the shares at the time of their trans- 
fer to petitioner was $65,295.15 and respondent held 
that this amount was taxable to petitioner as a divi- 
dend under sections 115(a) and 115(j) of the 
Revenue Act of 1936. Petitioner contended that this 
was not a taxable dividend because [16] the 4397 
shares of petitioner’s stock held by San Francisco 
Wigwam Theatre Co. was treasury stock of peti- 
tioner and in receiving its own stock petitioner re- 
ceived nothing of value to itself. 

The Board of Tax Appeals held: That there was 
a distribution by San Francisco Wigwam Theatre 
Co. to petitioner, its shareholder, which was within 
the statutory definition of a dividend. 


nv. 

In making its decision as aforesaid, the United 
States Board of Tax Appeals committeed the fol- 
lowing errors upon which the petitioner relies as 
the basis of this proceeding: 

1. The Board erred in the determination that 
there was received from San Francisco Wigwam 
Theatre Co., a California corporation and a wholly 
owned and fully controlled subsidiary of Golden 
State Theatre & Realty Corporation, likewise a Cali- 
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fornia corporation, petitioner herein, 4897 shares of 
the capital stock of petitioner and that said alleged 
receipt is taxable to petitioner as a dividend under 
the provisions of sections 115(a) and 115(j) of the 
Revenue Act of 19386. 

2. The Board erred in the determination that 
said 4397 shares of petitioner’s capital stock were 
of a value to petitioner, at the date of said alleged 
receipt, of $65,295.45. 

3. The Board erred in the determination that 
said [17] 4397 shares of petitioner’s capital stock 
were not treasury stock of petitioner while in the 
hands of San Francisco Wigwam Theatre Co., a 
wholly owned and fully controlled subsidiary. 

+. The Board erred in concluding that provisions 
of California law under which shares of the stock 
of a parent corporation held by a wholly owned 
and controlled subsidiary may be regarded as treas- 
ury stock, are irrelevant to the application of the 
Federal Revenue Act. 

d. The Board erred in its conclusion that because 
Congress has discontinued the recognition of con- 
solidated returns, the unity of the two corporations 
in view of petitioner’s complete ownership of the 
stock of San Francisco Wigwam Theatre Co. can- 
not be considered. 

6. The Board erred in determining mcome tax 
deficiency for the year 1936 in the sum of $15,562.51. 

7. The Board erred in not ordering and deciding 
in favor of petitioner and against respondent. 


Wherefore, your petitioner prays that this Hon- 
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orable Court review the decision and order of the 
United States Board of Tax Appeals and reverse 
and set aside the same and direct the said Board 
to enter a decision in favor of petitioner, determin- 
ing that there is no deficiency in income tax for the 
year 1936 due from petitioner; and for the entry of 
such further orders and directions as shall by this 
Court [18] be deemed meet and proper, in accord- 
ance with law. 

L. 8S. HAMM, 

B. E. KRAGEN, 

Attorneys for Petitioner. 
Address: 713 Loew Building, San Francisco, Cali- 

fornia. 


[Endorsed]: U.S.B.T.A. Filed July 16, 1941. 
[18a] 


State of California 
City and County of San F'rancisco—ss. 


L. 8S. Hamm, being duly sworn, says :— 

I am one of the attorneys for the petitioner in 
this proceeding; I prepared the foregoing petition 
and am familiar with the contents thereof. The alle- 
gations of fact contained therein are true to the 
best of my knowledge, information and belief. This 
petition is not filed for the purpose of delay, and 
I believe the petitioner is justly entitled to the re- 


hef sought. 
L. S. HAMM. 
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Subseribed and sworn to before me this 9th day 
of July, 1941. 
(Seal) RUTH H. COSGROVE, 
Notary Public in and for the City and County of 
San francisco, State of California. 


My Commission expires August 16, 1948. [19] 


oe 


[Title of Board and Cause. ] 


NOTICE OF FILING PETITION FOR RE- 
VIEW AND ACCEPTANCE OF SERVICE 
THEREOFR 


Commissioner of Internal Revenue 
Internal Revenue Building 
Washington, D. C. 


Hon, J. P. Wenchel, Attorney for Respondent 
Chief Counsel 

Bureau of Internal Revenue 

Internal Revenue Building 

Washington, D. C. 


You are hereby notified that on the 16th day of 
July, 1941, a petition for review by the United 
States Cireuit Court of Appeals for the Ninth Cir- 
cuit of the decision of the United States Board of 
Tax Appeals heretofore rendered in the above en- 
titled cause, was filed with the Clerk of the Board. 
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A copy of the petition as filed is attached hereto 
and served upon you. 
Dated July 9, 1941. 
(S) L. 8. HAMM 
(S) B. EK. KRAGEN 
Attorney for Petitioner. 
Address: 7138 Loew Building, San Francisco, Cali- 
fornia. [20] 


Personal service of the foregoing notice of filing 
and a copy of the petition for review is hereby 
acknowledged this 16th day of July, 1941. 

(S) J. P. WENCHEL, 
Chief Counsel, Bureau of Internal Revenue, Attor- 
ney for Respondent. 


[Endorsed]: U.S.B.T.A. Filed July 16, 1941. 
[21] 
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STIPULATION 


It Is Hereby Stipulated and agreed by and between 
the parties hereto, by their respective counsel of 
record, that this stipulation shall be received in evi- 
dence at the trial of the above entitled proceeding 
and shall be sufficient evidence of the truth of each 
and every statement made therein; except that any 
of the parties to said proceeding may, at the trial 
thereof, offer any additional competent and relevant 
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evidence, not imeonsistent with the facts herein 
stipulated. 

1. It is stipulated that the tax in controversy is 
income tax for the calendar year 1936 and_ the 
amount im question is the sum of $13,276.99, being 
a portion of a total asserted deficiency in the sum of 
$15,062.51. [22] 

2. It is stipulated that although by inadvertence 
a complete copy of the notice of deficiency was not 
attached to the petition filed herein, a full and 
complete copy of said notice of deficiency may be 
and the same is attached to this stipulation, marked 
Exhibit “‘A’’ and made a part hereof. 

3. It is stipulated that petitioner Golden State 
Theatre & Realty Corporation is a California cor- 
poration having its prineipal place of business at 
No. 25 Taylor Street in the City and County of San 
Francisco, State of California. 

4, It is stipulated that San Francisco Wigwam 
Theatre Co. is a California corporation with its 
principal place of business at No. 25 Taylor Street, 
San Francisco, California. 

». It is stipulated that at the dates and times of 
the transactions hereinafter set forth, to-wit, in the 
year 1931 up to and including the present time, peti- 
tioner Golden State Theatre & Realty Corporation 
owned all of the issued and outstanding capital 
stock of San Francisco Wigwam Theatre Co. and 
that during all of said period and at the present 
time San Francisco Wigwam Theatre Co. was and 
is a wholly owned subsidiary of petitioner Golden 
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State Theatre & Realty Corporation; that a state- 
ment of the dates and times at which Golden State 
Theatre & Realty Corporation acquired the said 
stock of San Francisco Wigwam Theatre Co. is 
hereto attached, marked Exxlnbit ‘*B’’ and made a 
part hereof. [23] 

6 it is stipulated that on July 8, 1981, 2500 
shares of the capital stock of petitioner Golden 
State Theatre & Realty Corporation were purchased 
from Victoria Mariani and on July 8, 1931, by 
check No. 9262 of the San Francisco Wigwam 
Theatre Co., she was paid the sum of $5000 and on 
July 8, 1931, by check No. 9264 of the San Fran- 
cisco Wigwam Theatre Co., she was paid the sum 
of $20,000. 

7. It is stipulated that on October 2, 1931, 2530 
shares of the capital stock of petitioner Golden 
State Theatre & Realty Corporation were purchased 
from Cecil B. DeMille Productions, Inc. for a total 
sum of $30,935 and that said sum was paid in 
forty-nine installments on the dates and in accord- 
ance with the schedule attached hereto, marked [x- 
hibit ‘‘C’’ and made a part hereof; that each of 
the checks issued and as numbered in Exhibit ‘‘C”’ 
were checks of the San Francisco Wigwam 
Theatre Co. 

8. It is stipulated that on October 2, 1931, 635 
shares of said Golden State Theatre & Realty Cor- 
poration stock was transferred by San Francisco 
Wigwam Theatre Co., to David Bolton for the sum 
of $7,733.75, and the General Journal of the San 
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Franeiseo Wigwam Theatre Co., at page 57 shows 
the following entry :—— 
Debit Crodit 

““Aecets Reeeivable Dave Bolton 33.09 

To Stoeks and Bonds 1733.75 
Sale 633 shares Capital Stoek 
Golden State T & R Corp upon the same 
terms as above purehase.’”’ 


~] 
~I 


[24] 

9. It is stipulated that on September 30, 1931, 
R. A. MeNeil, a Vice President of the Golden State 
Theatre & Realty Corporation, was paid a com- 
mission of $2500.00 by San Francisco Wigwam 
Theatre Co., in connection with the purchase of 
stock by San Francisco Wigwam Theatre Co., from 
Victoria Mariani as described in paragraph 6 above. 
That on January 18, 1937, the said R. A. MeNeil re- 
funded the sum of $2500.00 by paying the said sum 
to the Golden State Theatre & Realty Corporation, 
and said amount was eredited to the earned surplus 
account of the Golden State Theatre & Realty Cor- 
poration. 

10. It is stipulated that the cost of said 4,397 
shares of capital stock of Golden State Theatre & 
Realty Corporation, which were paid for by San 
Francisco Wigwam Theatre Co., was $50,701.25, 
This eost included the said commission of $2,500 
paid by the San Francisco Wigwam Theatre Co. to 
R. A. MeNeil. 

11. It is stipulated that stock certificates repre- 
senting 4397 shares of the Capital Stock of Golden 
State Theatre & Realty Corporation purchased from 
Victoria Mariani and Cecil B. DeMille Productions, 
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Ine., referred to in paragraphs 6, 7, 8 and 10 were 
eancelled on October 8, 1931, and new certificates 
were issued on the same day in the name of San 
Francisco Wigwam Theatre Co. That the said cer- 
tifieates in the name of San Francisco Wigwam 
Theatre Co., were cancelled on December 15, 1936, 
and new certificates issued on said date in the name 
of Golden State Theatre & Realty Corporation. 

It is further stipulated that the aforesaid 4897 
shares of stock acquired as referred to in para- 
graphs 6, 7, 8 and 10 were carried as a debit in the 
Stocks and Bonds Account of [25] the San Fran- 
cisco Wigwam Theatre Co., until December 31, 1936; 
that on December 31, 1936, a charge of $50,701.25 
was made to the earned surplus account of the San 
Francisco Wigwam Theatre Co., and a correspond- 
ing credit made in the stocks and bonds account of 
San Francisco Wigwam Theatre Co.; that on Jan- 
uary 18, 1937, $2500.00 representing the refund of 
the commission paid to R. A. McNeil, was credited 
to the earned surplus account of petitioner, Golden 
State Theatre & Realty Corporation. 

12. It is stipulated that the following entries 
were made on the books of the Golden State Theatre 
& Realty Corporation relative to the transfer of the 
aforesaid stock: 


Debit Credit 
‘‘Journal page 4001— 
4-3-37 
Treasury Stock $43,970.00 
To Capital Surplus $43,970.00 


4397 shares of G S owned by 
S F Wigwam Theatre Co. 
Donated’’ 
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Dohit Credit 
* Journal—-page 6-11 
Jan 2-1938 
Surplus $43,970.00 
Territory (?probably means 
Treasury) Stock $43,970.00 
To reverse entry erediting 
surplus for treasury stoek donated.’’ 
Debit Credit 
Treasury Stock $45,970.00 
Donated Surplus Treasury Stock $43,970.00 


For memo entry to record 4397 
shares of Treasury stock received 
from S. F. Wigwam Theatre Co.’’ 


It is further stipulated that the entries of Jan. 2, 
1938 were made at the direction of Robt. Folkoff, 
an independent C. P. A.—as the result of an audit 
whieh had been completed. 

13. It is stipulated that on May 12, 1936, the San 
Francisco Wigwam Theatre Co., the subsidiary of 
petitioner, [26] passed a resolution at a meeting 
held on said day, which resolution is in words as 
particularly set forth in Exhibit ‘‘D’’ attached 
hereto and made a part hereof. 

14. It is stipulated that the book value of 4897 
shares of stock of Golden State Theatre & Realty 
Corporation as of December 31, 1936, according to 
the books of Golden State Theatre & Realty Cor- 
poration, was the sum of $65,295.45. 

COMMISSIONER OF INTER- 
NAL REVENUE 
By J. P. WENCHEL ACB 
Attorneys 


L. S. HAMM 
B. KE. KRAGEN 
ACB 10-5-40 Attorneys for Petitioner [27] 
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Treasury Department 
Internal Revenue Service 
433 Federal Office Building 
San Francisco, California 
Dee. 5 1939 


Office of Internal Revenue Agent in Charge San 
Francisco Division. 

IRA :90-D 

DCE 


Golden State Theatre & Realty Corporation, 
25 Taylor Street, 
San Francisco, California. 


Gentlemen: 


You are advised that the determination of your 
income tax liability for the taxable year(s) ended 
December 31, 1936, discloses a deficiency of $15,- 
562.51 as shown in the statement attached. 

In accordance with the provisions of existing in- 
ternal revenue laws, notice is hereby given of the 
deficiency mentioned. 

Within 90 days (not counting Sunday or a legal 
holiday in the District of Columbia as the 90th day) 
from the date of the mailing of this letter, you may 
file a petition with the United States Board of Tax 
Appeals for a redetermination of the deficiency. 

Should you not desire to file a petition, you are 
requested to execute the enclosed form and forward 
it to the Internal Revenue Agent in Charge, San 
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Franeciseo, for the attention of Conferenee Section. 
The signing and filing of this form will expedite the 
closing of your return(s) by permitting an early 
assessment of the deficieney, and will prevent the 
accumulation of imterest, since the interest period 
terminates 30 days after filing the form, or on the 
date assessment 1s made, whichever is earlier. 
Respectfully, 
GUY T. HELVERING, 
Commissioner, 
By F. M. HARLESS 
Internal Revenue Agent in 
Charge. 
A.B. 


Enelosures: 
Statement. 
Form of waiver. [28] 


STATEMENT 
san Francisco 
IRA :90-D 
DCE 


Golden State Theatre & Realty Corporation, 
25 Taylor Street, 
San Francisco, California. 
Tax Liability for the Taxable Year Ended Pe 
eember 31, 1956. 
Income Tax 
Liabilitv—$#50,416.34 
Assessed —#34,953.83 
Deficiency —$15,562.51 
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In making this determination of vour income tax 
hability, careful eonsideration has been eiven to the 
report of examination dated December 16, 1938; to 
your protest dated January 25, 1939; to the state- 
ments made at the conferences held on March 22 
and June 15, 1939. 


Adjustments to Net Income 
Net income as disclosed by line 27 page 2 of 
TY ............ a. es a $301,395.69 


Unallowable deductions and 
additional income: 


Mem OIVIGCNAS—CASH eee eeceeceeeeeee eee $11,240.00 
(b) Dividends—Property ose 69,295.45 76,535.45 
LC ORES CTS Xe $377,931.14 


EXPLANATION OF ADJUSTMENTS 


(a) These dividends were from corporations as follows: 


monum beach Theatre Company... $ 1,140.00 
Me Way Theatre Company... cccccccccsccsscsssssssssscsecsussseesseneiee 3,000.00 
Hollister Golden State Theatre Company. 5,100.00 
BUC Theatre Conmprarrnyennccccccccccccecseccccccssssssssssssssscseccsssemeseosee 2,000.00 

$11,240.00 


[29] 
Journal entries as at December 31, 1935, repre- 
sent these dividends as accounts receivable. As the 
available evidence indicates that these dividends 
were not declared or available to the stockholders in 
1935 and were actually paid or distributed in 1936, 
they are included in income from dividends for 
1936. 
(b) It is held that the 4,397 shares of vour stock 
received from the San Francisco Wigwam ‘Theatre 
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Company, a fully controlled subsidiary, had a value 
at the date of reeeipt of $65,295.45 and that it is 
taxable to you as a dividend under the provisions 
of Seetion 115(a) and (j) of the Revenue Act of 
1936. 

GOMLUTATION OF ‘TAR 


Iixeess-profits Tax: 
Gi Na a0 0) |) meer. sf eo | 
Less: 
Dividends reeeived eredit (85% of 
AU Ue 3) a nee ere S229 2h 8 
10% of $2.500,000.00 value of capi- 
tal stock as deelared in your eapi- 
tal stock tax return for year 


ended June 30, 1936. WW... 20000000 ATI a ieee 
Net income subject to exeess-profits tax. none 
SUG ONCE SS OTC ccc. cere ance none 


Ineome Tax: 


Normal Tax : 
Taxable net ineome for normal tax computation.......$377,931.14 


Less: 
(85% of dividends received from taxable domes- 


TOMO PO MAETOMG)) ences tse ee 220,20 te 
Oral fax met 1MGOMe! ec nesssnensenssern ep ae 


[30] 


8% of $ 2,000.00 (Over $ 0 to $ 2,000)... $ 160.00 


11% of $ 13,000.00 (Over $ 2,000 to $15,000)... 1,430.00 
1539 of $ 25,000.00 (Over $15,000 to $40,000)........... 3,250.00 
15% of $108,699.36 (Over $40,000) occ ccc 16,304.90 


(PCAN Cc) aN iad A) il ccc $ 21,144.90 
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Surtax on Undistributed Profits: 
(eC aC 0). ) | 6377 8alLA4 


Less: 
lS ee ee ee ein (be 6) 


magusted met income ........ BO ed eee ee $356,786.24 
Less : 

a OTE 1G CG 520) | ce ccc 166,972.75 
MPM! TET WICOME ccc sssststeee ss eeeecsesceneene $189,813.49 
MRM yO aaa pecs assnecncncpccnececsanncscncahaqnontnncencbedesdaceedecnnececnsanretecee $ 2,497.50 
0 CE Oe 4,281.43 
NM SI aa acccccczcccecscenccectesecnsctonsnsasanneccctsaencosseiifeesceantdeceesam 12) eOl73 
mT HR ON aces ccsccnceccscnseceenscccmtnsesssevesensensseemenecnecce 10,361.78 
Tonal surtax .................. de ae ee. $ 29,271.44 
RPA Soon sccn cues eszcscsdeesecacccacsvacesancncccnssecdlatnofistntsncce 21,144.90 
Total income tax (normal tax and surtax)).................... $ 50,416.34 
Income tax assessed (normal tax and surtax) : 

Original, account No. 401579—First California... 34,853.83 
MVETICTETICY VOL DCOVIC CK cecssecseesscsscscssssscnncsnecensseccecenscneteeee & doo2t51 


[31] 


EXHIBIT “B” 
ACQUISITION OF SAN FRANCISCO WIGWAM THEATRE 
CO. BY GOLDEN STATE THEATRE & REALTY COR- 
PORATION. PER STOCK RECORDS. 


Date 

Acquired Shares 
moe, 19, 1928... 87 
Reem (OO e 43 
Lh 7 87 
SS a 341 
ly A | 130 


688 I'ully owned prior to July 8, 1931. 
Ledger shows this at $68,700.00. 


[32] 
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San raneiseo Wigwain Theatre Co. 


TRANSCRIPT OF NOTE PAYABLE—CECIL B. DEMILLE 


PRODUCTIONS, INC. 


Date Item Folio Dr. 
Oet. 2 1987 2530 shares GC. J 57 
S. |. @& ty 


stock (Cost 
in 22m28 fea),) 
Int. 6%—Cash 
20% 48 pay- 


ments 
Ck. No. 
Get. 10,1931 9521 AP. 687 6,187.00 
Nov. 9 9630 348 bill 559 
Dee. 8 9750 515.59 
jan. 8, 1932 9897 368 ke ae 
Feb. 8 16 old.39 
March & 130 5384 too 
April 8 288 Olea!) 
may 9 410 404 OO.0o 
June 8 O41 215.59 
July 8 648 DL5LD9 
August 8 683 51B)3 
Sept. & 706 515.59 
Oct. & (233 429 L599 
Nov. 8 foe ws 38 
Dec. 8 743 515:59 
a. 9, 2933 7he 433 oD-o8 
Feb, 7 762 = lle) 8) 
Mareh 13 167 434° 515.59 
April 7 7173 125 Ali oe) 
May 8 780 olonee 
June 6 787 436 eked oo 
Julv 8 796 437 515.59 
Aug. 8 801 915.59 
Sept. 8 805 438 515.59 
Oct. 9 512 515.59 
Nov. 9 816 439 Dllo.ao 


Dec. 7 824 440 915.99 


Cr. 


30,935.00 


Date 
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Ck. No. 


Jaw. 8.1934 S828 


Feb. 
Mareh 8 


8 


pri! 9 
May 7 
June 7 


833 
S41 
846 
850 
853 


Puly 9, 1934 857 


August 8 862 
Sept. 6 866 
Oct. 6 869 
Nov. 8 874 
Dee. 29 878 
wen. 8,1985 881 
Feb. 8 886 
Mar. 8 890 
Apr. 8 899 
May 8 916 
June 6 954 
July 8 968 
Aug. 8 980 
Sept. 8 989 
Oct. 8 1001 


Folio 


441 


442 


f 
to 
ce 


PLB “p’ 


Cc 


Sen 


Or Or wt 
en 
Cac gen “a cu 
Or Ov Vr ot opr 
Om oOo O © 


015.59 
915.59 
015.59 
015.09 
915.59 
015.59 
015.09 
015.59 
015.59 
015.59 
015.27 


30,955.00 


MINUTES OF MEETING OF 
BOARD OF DIRECTORS 


Pursuant to the by-laws and to the eall of the 
president at the annual shareholders meeting just 
held, a meeting of the newly elected Board of Di- 
rectors of San Francisco Wigwam Theatre Co. was 


31 


Cr. 


[33] 


30,935.00 


[34] 
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held at the office of the corporation, No. 25 Taylor 
Street, San Franciseo, California, at 11:30 o’cloek 
on the morning of Tuesday, May 12, 1936. All Di- 
rectors were present. Director IXmmick took the 
ehaw and appointed L. S. Hamm to act as secretary 
of the meeting. 


The chair stated that the f 


first business is the 
election of officers and called for nominations for 
president. Director Emmick was nominated and as 
there were no further nominations he was declared 
duly elected and qualified. In hke manner M,. Naify 
was elected vice president, R. A. McNeil was elected 
treasurer and L. S. Hamm was elected secretary. 
The board then appointed Hazel Watson an assist- 
ant secretary to serve during the pleasure of the 
board and to have powers and duties commensurate 
with those of the secretary, in the absence of the 
latter. 

The president then stated that with the advice 
and approval of the directors a new agreement of 
joint venture had been entered into by this cor- 
poration with a subsidiary corporation of Fox West 
Coast Theatres whereby the operations of the El 
Capitan Theatre and the operations of the Rialto 
Theatre, [85] the latter bemg owned by this cor- 
poration, are being carried on by Fox West Coast. 
The new agreement, which has the effect of can- 
celling a prior agreement, was presented and read 
to the board and, upon motion of Director MeNeil, 
seconded by Director M. Naify, its execution was 
ratified and approved. 
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The president then stated that this corporation is 
the owner of +4397 shares of the capital stock of 
Golden State Theatre & Realty Corporation, which 
last named corporation owns all of the issued and 
outstanding stock of this corporation, with the ex- 
eeption of the qualifying shares held by the direc- 
tors. He stated that in his opinion it is advisable 
for this corporation to donate said 4397 shares of 
stock of said Golden State company to the latter 
corporation and he asked the consideration of the 
directors with respect to the proposal. Upon motion 
of Director M. Naify, seconded by Director McNeil, 
the following resolution was then passed without 
dissenting voice: 

Resolved, that this corporation convey to 
Golden State Theatre & Realty Corporation 
4397 shares of the stock of the last named cor- 
poration now owned by this corporation and 
that if in the judgment of this corporation’s 
accountant said transaction should be so han- 
dled, said conveyance be by way of a donation 
made by this corporation to said Golden State 
Theatre & Realty Corporation. 


Upon motion of Director M. Naify, seconded by 
Director J. A. Naify, the corporation is authorized 
to open a bank account with The Anglo California 
National Bank of San Francisco, Jones and Market 
Branch, and withdrawals were authorized upon [36] 
the single and separate signature of E. H. Emmick, 
M. Naify, J. A. Naify and R. A. McNeil. 
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The president then requested the secretary to read 
the names of those persons who are now the officers 
and directors of the corporation. They were read 
and are as follows: 


President and Director Ki. H. Emmick 
Viee President and Director M. Naify 
Treasurer and Director R. A. MeNeil 
Director J. Be Manty 
Secretary L. 8. Hamm 
Assistant Seeretary THazel Watson 


There being no further business to come before 
the board, the meeting adjourned, subject to eall. 
L. 8. HAMM 
Secretary 


[Endorsed]: U. 8. B. T. A. Filed at hearing Oct. 
15, 1940. [37] 


[Title of Board and Cause. ] 


PRAECIPE FOR TRANSCRIPT 


To the Clerk of the United States Board of Vax 
Appeals: 


You will please prepare, transmit and deliver to 
the Clerk of the United States Circuit Court of 
Appeals for the Ninth Cireuit, copies duly certi- 
fied as correct of the following documents and ree- 
ords in the above-entitled cause in connection with 
the petition for review by the said Circuit Court of 
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Appeals for the Ninth Circuit, heretofore filed by 
the above-named petitioner :—— 

1. Docket entries of the proceedings before the 
Board. 

2. Petition filed on February 21, 1940. 

3. Answer to petition filed on March 26, 1940. 

4. Findings of Fact and opunon of the Board, 
promulgated on March 28, 1941. 

do. Order denying motion for review by entire 
Board entered on April 29, 1941. [38] 

6. Order denying reconsideration entered on May 
3, 1941. 

7. Petition for review filed on July 16, 1941. 

8. Notice of filing petition for review filed on 
July 16, 1941. 

9. Stipulation of Facts and exhibits attached 
thereto, filed on October 15, 1940. 

10. Orders enlarging time for transmission and 
delivery of documents. 

11. This Praecipe for Record. 

12. Notice of filing this Praecipe for Record and 
the admission of service thereof. 

Said transcript to be prepared as required by 
law and the rules of the United States Cireuit Court 
of Appeals for the Ninth Circuit. 

L. 8. HAMM 
B. E. KRAGEN 
Attorneys for Petitioner. 
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Serviee of a eopy of this Praecipe is hereby ad- 
mitted this 4th dav of August, 1941. 
(S) J. P. WENCHEL 
Chief Counsel 
Bureau of Internal Revenue 
Attorney for Respondent. 


[Endorsed]: U. S. B. T. A. Filed Aug. 4, 1941 
[39] 


[Title of Board and Cause. ] 


To: The Hon. J. P. Wenchel, Chief Counsel, Bureau 
of Internal Revenue, Internal Revenue Build- 
ing, Washington, D. C. 


Please take notice that on the 4th day of August, 
1941, the undersigned, attorneys for Golden State 
Theatre & Realty Corporation, the petitioner in the 
above entitled proceeding, has filed with the Clerk 
of the United States Board of Tax Appeals a 
Praecipe for Record, a copy of which is annexed 
hereto. 

L. S. HAMM 
B. E. KRAGEN 
Attorneys for Petitioner. 


Dated: Angust 4, 1941. [40] 


teceipt of the foregoing Notice of Filing the 
Praecipe for Record and service of a copy of the 
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Praecipe herein mentioned is acknowledged this 4th 
day of August, 1941. 


J. P, WENCEEL 
Chief Counsel 
Bureau of Internal Revenue 
Attorney for Respondent. 


[Endorsed]: U.S. B. T. A. Filed Aug. 4, 1941. 
[41] 


[Title of Board and Cause. ] 


CERTIFICATE 


I, B. D. Gamble, clerk of the U. 8. Board of Tax 
Appeals, do hereby certify that the foregoing pages, 
1 to 41, inclusive, contain and are a true copy of the 
transcript of record, papers, and proceedings on file 
and of record in my office as called for by the 
Praecipe in the appeal (or appeals) as above num- 
bered and entitled. 


In testimony whereof, I hereunto set my hand and 
affix the seal of the United States Board of ‘Tax 
Appeals, at Washington, in the District of Colum- 
bia, this 15 day of Aug. 1941. 

B. D. GAMBLE 
Clerk, 
United States Board of Tax 
Appeals. 
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[indorsed]: No. 9902. United States Cireuit 
Court of Appeals for the Ninth Cireuit. Golden 
State Theatre & Realty Corporation, a California 
eorporation, Petitioner, vs. Commissioner of Inter- 
nal Revenue, Respondent. Transeript of the Reeord. 
Upon Petition to Review a Decision of the United 
States Board of Tax Appeals. 

Miled August 29, 1941. 

PAUL P, O4RdEN 
Clerk of the United States Cireuit Court of Appeals 
for the Ninth Circuit. 


United States Circuit Court of Appeals 
Forethe Nigh Cireuni 


No. 9902 


GOLDEN STATE THEATRE & REALTY COR- 
PORATION, 
Petitioner, 
VS. 


COMMISSIONER OF INTERNAL REVENUE, 
Respondent. 


To the Clerk of the Above Entitled Court: 


You will please take notice that pursuant to sub- 
division 6 of Rule 19 of the above entitled Court 
petitioner ahove named desires to adopt as_ its 
points on appeal the assignments of error included 


vs.Comm’r of Int. Revenue 39 


in the petition for review within the transeript of 
record in said matter and further that the record 
as certified to you by the Board of Tax Appeals be 
printed in its entirety. 
Respectfully, 
L. 8. HAMM 
B. E. KRAGEN 
Attorneys for Petitioner. 


[Endorsed]: Filed Sept. 5, 1941. Paul P. O’Brien, 
Clerk. 


